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Rezumat:

Articolul urmdtor va reflecta pozifia unei societifi

comerciale industriale asupra proiectelor de PPP.

Dupi o scurtd introducere referitoare la conceptul gi
caracteristicile proiectelor PPP si o prezentare generald
a beneficiilor acestui concept, pundnd accentul in
special pe tratarea aspectelor neincluse in bilantul
companiei acest articol explicd din punctul de vedere
al practicienilor care sunt factorii cheie pentru reugita
unui proiect de parteneriat public-privat: (i) un cadru
legal si contractual sdndtos i fiabil, (ii) sprijin politic
din partea intregului spectru politic precum i stabilirea
unei echipe competente din partea sectorului public
st (ifi} o alocare a riscului echitabild si justd care sd
transfere riscul acelei pdrti care este cea mai in mdsurd
sd il gestioneze.

Capitolul final oferd o perspectivd asupra a doud
mecanisme de platd diferite pentru PPP-urile din
domeniul rutier, si anume regimul de taxare a accesului
si schemar de disponibilitate.

1. Introducere

In continuare vom prezenta acele cerinte, asteptiri
si dorinte privind cadrul legal/politic cu privire
la proiectele implementate ca sgi parteneriate
public-private (,PPP-uri”), pe care investitorul
privat §i institutiile financiare (inclusiv institugii
multinationale de tipul BERD si BEI} le au de obicei
fatd de un concedent pentru a asigura dezvoltarea gi
implementarea cu succes a anumitor proiecte. PPP-ul
este o forma de cooperare public-privati pe termen
lung prin care concesionarul isi asumd anumite
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Abstract:

The following Article shall reflect the position of an
industrial company in respect of PPP projects.

After a short introduction into the concept and
characteristics of PPP projects and an outline of the
benefits of such concept, emphasizing in particular
the off-balance sheet freatment, this article explains
what from a practitioners view are the key factors
which render a PPP project successful: (i) a sound and
reliable legal and contractual framework, (ii) political
support from the whole political spectrum as well as
the establishment of a competent team on the part of
the public sector and (iii} a fair and just risk allocation
which transfers the risk to that party which is best able
to manage it

The last chapter gives an overview of the two different
payment mechanisms of road PPPs, namely the tolling
regime and the availability scheme.

1. Introduction

The following shall outline those requirements, expec-
tations and wishes to the legal/political framework in
connection with projects implemented as public-pri-
vate partnerships (“PPPs”), which the private inves-
tor an the financial institutes (incl. the multinational
institutions s.a. EBRD and EIB) usually have towards
a Grantor, in order to cause for a successful develop-
ment and implementation of particular projects. PPP
is a form of public-private long term cooperation,
whereby the Concessionaire undertakes certain Grant-
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obligatii ale concedentului, iar riscurile sunt distribuite
in mod eficient intre pir{i. Ca beneficiu, concesionarul
primeste dreptul de a utiliza infrastructura respectiva.
Tabelul urmator prezinti diferitele concepte si nivelul
corespunzitor de responsabilititi/riscuri asumate,

RESPONSABILITATE PUBLICA
Public Responsibility

Degi PPP-urile ar trebui s se axeze in principal pe pro-
movarea eficientei in serviciile publice prin distributia
riscurilor §i prin valorificarea experientei acumulate in
sectorul privat, ele pol, de asemenea reduce presiunea
imediatd exercitatd asupra finanelor publice prin asi-
gurarea unei surse suplimentare de capital. In schimb,
participarea sectorului public la un proiect poate oferi
garantii importante pentru investitorii privati, in spe-
cial stabilitatea fluxurilor de trezorerie pe termen lung
din finante publice, putdnd include Intr-un proiect si
importante beneficii sociale i de mediu.

Structurile PPP au in vedere rezultatul final. In loc
sd indice concesionarului cum ar trebui si execute
o anumitd lucrare, conlractele respective cer din
partea concesionarului caracteristici  predefinite
§i impun anumite standarde de calitate. Calitatea
specificatiilor privind rezultatul final dintr-un proiect
PPP este extrem de imporlantd §i acestea duc la, si
sunt transformate in, standardele de disponibilitate
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or’s duties and the risks are efficiently shared along the
parties. As a remuneration, the Concessionaire re-
ceives the right to utilize the given infrastructure. The
following table shall show the different concepts and
the related level of assumed responsibilities/risks.

RESPONZABILITATE PRIVATA
Private Responsibility

Whilst the principal focus of PPPs should be on
promoting efficiency in public services through
risk sharing and taking advantage of private sector
expertise, they can also relieve the immediate pressure
on public finances by providing an additional source of
capital. In turn, public sector participation in a project
may offer important safeguards for private investors,
in particular the stability of long term cash-flows from -
public finances, and can incorporate important social
or environmental benefits into a project.

PPP structures are output based. Rather than
prescribing the Concessionaire how he should execute
a certain work, the respective contracts require from
the Concessionaire pre-defined features and quality
standards. The quality of the output specifications of
a PPP project is extremely important and these lead to
and are transformed into the availability standards and
the performance standards that the Concessionaire

Pagina 71



Revistn Romémd de
Partemeriat
Pulblic-Privat

si standardele de performan{d pe care concesionarul
trebuie s le indeplineascd in orice moment pe
toatd durata contractului (pentru mai multe detalii,
consultati Art. 6). Alte atributii specifice ale unei
structuri de PPP pot fi si urmitoarele:

+ Internationale, deoarece ele implici adesea
finantatori si/sau imprumutitori internationali;

« Complexitate, deoarece necesiti numeroase
contracte;

» Proiectul PPP este implementat de o societate
tip ,vehicul financiar” (,SPV”), detinutd de
finantatori privati cu o posibild participare a

- sistemului public;

« Finanfarea se realizeazi prin intermediul
finantirii prin flux de numerar unde
imprumutitorii evalueazi in primul rénd
veniturile generate de proiect atit ca sursi de
rambursare cit §i ca garantie pentru expunerea
la risc, cu SPV ca §i parte imprumutati, fird a se
recurge la actionarii acelei SPV;

o Pe lingi finanfarea proiectului, SPV este
responsabild pentru construirea, exploatarea §i
intretinerea (,O&M?”) si reabilitarea autostrizii
pe intregul ciclu de viat3 al acesteia;

« Angajamentul pe termen lung al finanfatorilor,
deoarece contractele de concesiune au in mod
obisnuit o durati de 20 - 30 de ani (sau chiar mai
lunga);

e Transferul riscului citre partea cea mai in misura
si il gestioneze.

Structurile de tip PPP au doud obiective cheie:

o Proiectul trebuie sd genereze ,um raport cost-
beneficiu bun” in comparatie cu aceleasi servicii
achizitionate prin proceduri de achizitie publica i

+ Costurile trebuie s3 fie ,accesibile” pentru pliti-
tor (fie ci este vorba de Insist utilizatorii §i/sau de
concedent)}.

Pentru a evalua raportul cost-beneficiu §i accesibili-
tatea, concedentul ar trebui si creeze un instrument
de evaluare, numit adesea ,Comparator al Sectoru-
lui Public”, care reprezintd un deviz de costuri care
ar cidea in sarcina concedentului pentru furnizarea
acelorasi servicii la acelasgi standard de performanti
si pe aceeasi perioadd de timp, care sunt solicitate §i
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must meet al afl times over the contract period (for
further detalls please sce Art. 6). Other specific
attributions of a PPP structure can be named as
follows:

» International, as they often involve international
sponsors and/or lenders;
o  Complexity, as they require dozens of contracts;

o 'The PPP project is implemented by a special
purpose vehicle (“SPV”), owned by private
sponsors with a possible participation of the

- public sector;

+ Financing Is done by means of project finance
funding where the lenders look primarily to
the revenucs generated by the project both as
the source of repayment and as security for the
exposure, with the SPV as borrower and no
recourse to the shareholders of that SPV;

+ In addition to the project financing, the SPV is
responsible for construction, operation and
maintenance (“O&M”) and rehabilitation of the
Motorway over the whole lifecycle;

+ Long term commitment of the sponsors, as
concession contracts have a usual duration of 20 -
30 years (or even longer);

¢ Risk transfer to the party who is best able to
manage it.

There are two key objectives of PPP structures:

« 'The project has to deliver “Value for Money” in
comparison with the same services procured
under public procurement and

»  Costs shall be “affordable” by the payer (whether
by the users themselves and/ or the Grantor).

In order to evaluate Value for Money and Affordability,
the Grantor should prepare as an evaluation tool, often
referred to as a “Public Sector Comparator”, which is
an estimate of the costs to the Grantor of providing the
same services to meet the same performance standard
over the same period of time as to be requested from
the Concessionaire. In addition to the foregoing major
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concesionarulul, Pe Ingd cole doul obiective majore
mentionate unterior, mal exlsth wdesea un_al treilea,
#i anume: inregistraren PPl in afara bilantutui
concedentulyj,

Dat fiind ¢ ncensti problemd devine din ce in ce mai
importantd ca urmare o dezvoltitrilor macroeconomice
recente, am dori st presentim acest aspect mai in
detaliu. Decizin de a Inregistra respectivul activ in
bilantul concedentull sau in bilanjul concesionarului
poate avea consecinie Insemunate, din punct de vedere
statistic, in ceea ce privegte deficitul §i datoria publici.

Prevederile "Ivatatului de la Maastricht (Art. 104)

sunt in vigoare din 1994 pentru Uniunea Europeani,
far din decembrle 1996 sistemul european de conturi
nationale §i regionale (»ESA95") constituie un cadra
conceptual de referinjd cu caracter obligatoriu din
punct de vedere legal pentru aceste date.

Ca urmare a abordirii metodologice adoptate de
aceste cadre de reglementare, obiectivul Inregistririi
proiectuiui PPP in afara bilanful concedentului poate fi
realizat numai dac au fost transferate concesionarului
suficiente elemente de risc, In contextul cadrului legal
mentionat anterior, expertii europeni in statistici au
convenit ci, pentruy interpretarea evaludrii riscului,
liniile directoare ar trebui s se axeze pe trei categorii
principale de risc;

* Riscul de constructle acopers evenimente lega-
te de starea inifial3 a activelor implicate, cam ar
fi livrarea cu intdrziere, neindeplinirea anumitor
standarde, costuri suplimentare insemnate, defi-
ciente’ tehnice gi alte evenimente externe care ar
putea duce la solicitiri de despiigubiri din partea
tertilor;

* Riscul de disponibilitate acoperd situatii din
timpul exploatirii activului, in care concesionarul
este responsabil pentru performanta insuficients
care duce la un volum maj redus de servicii si/
sau la neindeplinirea standardelor de calitate
convenite prin contract. In practics, pentru a
s¢ asigura ci riscul legat de disponibilitate a
fost transferat concesionarului, contractul de
PPP trebuie si prevadi penalitifi referitoare la
performanti care si fie aplicate de drept in caz de
neperformanti din partea concesionarului;
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two objectives, there is often a_third one, namely:
move the PPP project off the Grantor’s balance sheet.

Since this issue becomes more and more important
due to the recent macroeconomic developments, we
would like to elaborate on this in further detail. The
decision whether to record the corresponding asset on
the Grantor’s balance sheet or on the Concessionaire’s
balance sheet may have, from the statistical point of
view, significant consequences for the public deficit
and debt. The regulations of the Maastricht Treaty
(Art. 104) are in force since 1994 for the European
Union, and from December 1996 the European system
of national and regional accounts (“ESA95”) is a
legally binding conceptual reference framework for
these data.

As a result of the methodological approach followed
by these regulatory frames, the objective to move the
PPP project off the Grantor’s balance sheet can only
be achieved if certain sufficient risk jtems have been
shifted to the Concessionaire. In context of the above-
mentioned legal framework it has been agreed among
European statistical experts that, for the interpretation
of risk assessment, the guidance should focus on three
main risk categories:

+ Construction risk covering events related to the
initial state of the assets involved, such as late
delivery, not fulfilling certain specified standards,
significant additional costs, technical deficiency
and other external events resulting in potential
compensation claims of third parties;

* Availability risk covering situations during
the operation of the asset, wherein the
Concessionaire’s responsibility is called upori
due to insufficient performance, resulting in a
lower volume of services and/or non fulfilment of
contractually agreed quality standards. Practically,
in order to ensure the availability risk has been
shifted to the Concessionaire, the PPP agreement
shall provide performance related penalties to be
automatically applied in case of non-performance
of the Concessionaire;
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+ Riscul legat de cerere acoperi variabilitatea cere-
rii pentru anumite servicii cum ar fi volumul de
trafic, nivelul evacuirii deseurilor etc. In practics,
un risc legat de cerere se produce atunci cind o
transformare a cererii nu poate fi legatd direct de
o performanti insuficienti din partea concesiona-
rului, ci rezultd din alfi factori precum tendintele
pietei, ciclurile de afaceri etc. Cu toate acestea, o
garantie privind un venit minim in favoarea con-
cesionarului nu poate fi consideratd ca fiind deci-
sivd pentru atribuirea riscului respectiv.

In conformitate cu reglementirile sus-mentionate,
in special ESA95, activele implicate in PPP-uri sunt
considerate a fi in afara bilantului pentru concedent
atunci cand riscul legat de constructie si fie riscul
de disponibilitate sau riscul legat de cerere sunt
transferate concesionarului. Cu toate acestea, potrivit
ultimalui Manual al Burostat privind Deficitul si
Datoria Guvernului (MGDD) din 2010 si cu trimitere
la opiniile Eurostat asupra cazurilor portugheze ale
contractului pe termen lung (SCUTS) din 8 mai 2011,
Eurostat distinge intre doud tipuri de servicii ale
concedentului, $i anume acelea care sunt (i) gratuite
pentru utilizatorii finali §i (ii) acelea care presupun o
taxa pentru utilizator.

Daci finantatorul doregte si transfere riscurile aferente
concesionarului si s34 nu inregistreze activul aferent in
bilantul s#u, el trebuie si transfere atat riscul legat de
disponibilitate cit si cel legat de constructie in primul
caz si riscul legat de cerere si cel legat de constructie in
cel de-al doilea caz.!

2. Avantaje

Dacd implementarea se face in mod profesionist,
existd o serie de avantaje financiare §i nefinanciare
pentru concedent prin implementarea de proiecte PPP
in infrastructurd, care duc la un rezultat imbunititit al
proiectului:

+ Reducerea semnificativdi a riscului prin
transferul citre partea cea mai in misurd si il

Presoren

+ Demand risk covering the variability of demand
for certain services, such as traffic volume, level
of waste disposal etc. Practically a demand risk
occurs when a shift in demand cannot directly
be linked to an insufficient performance of
Concessionaire, but results from other factors such
as market trends, business cycles etc. However, a
minimum revenue guarantee normally provided
to the Concessionaire cannot be seen as decisive
for the assignment of that risk.

- In accordance with the above-mentioned regulations,

especially ESA95, the assets involved in PPPs are
deemed off balance sheet for the Grantor when
the construction risk and either the availability
or demand risk are shifted to the Concessionaire.
Nevertheless, according to the latest Eurostat Manual
on Government Deficit and Debt (MGDD), European
Union 2010, and with reference to the Eurostat’s views
on Portuguese cases of long term contract (SCUTS) of
May 8, 2011, Eurostat differentiates between two types
of Grantor services, namely those that are (i} free of
charge to the end users and (ii) those that carry a user
charge.

If the Grantor wants to pass the related risks to the
Concessionaire and not to record the related asset on
its balance sheet, it has to pass on both the availability
and construction risk in the first case and the demand
and construction risk in the second.!

2, Advantages

Professionally implemented, there are a number of
financial as well as non-financial advantages for the
Grantor in implementing PPP infrastructure projects,
which result in an enhanced delivery of the project:

+ Significant risk reduction through risk transfer
to the party best able to manage. Usually, the

1. .Noile reguli ale Eurostat privind contractele care finanteazi cea
mai mare parte a plitilor de disponibilitate utilizdnd taxele de acces
colectate de ciitre sau in numele statutui”. EPEC, septembrie 2011,
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1. “New Eurostat rules on contracts that fund the major part of
availability payments using tolls collected by or on behalf of the
government”. EPEC, September 2011.
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gestioneze, De obicei, concesionarul isi asumsg
urmétoarele riscuri (consultati si ,Matricea de risc”
din capitolul 5.1 gl Prezentului articol):

* Riscul legat de Pproiectare,
finalizare;

constructie i

‘ « Riscul legat de cantitate;

*  Riscul legat de pref;

.+ Riscul legat de Planificarea de detaliu;

. * Riscul legat de intretinere gi durata de viat;
-« Riscul de exploatare;

"+ Riscul de Mmanagement;

-+ Riscul de asigurare;

"+ Riscul de finantare,

: Livrarea accelerati

Activul §i  serviciile aferente
disponibile mai devreme decit
traditionale de achizitii,

acestuia sunt
in structurile
adicd  utilizatoryl

‘infrastructurii respective se poate bucura maj
devreme de beneficiile acesteia. Doud aspecte fac

posibil acest lucry:

' Proiectele PPP sunt livrate mai repede decat
proiectele de échizitii publice si

' Programele de investitii (inclusiv PPP-urijle)
sunt implementate mai devreme datorit3
implicarii si angajamentylui finantdrii private,

\bilitatea de a implementa un proiect PPP (si
lume constructia §i executia) este mai eficients
lin punct de vedere a costului. Deoarece
ontractele de concesiune obligi concesionaru]
{ livreze nu numai la timp (a se vedea maj sus),
or $i in limita bugetului, si orice depisiri de cost
*acceptate in mod specific de concedent, trebuie
fie asumate de concesionar;

dximizarea inovatiei din Partea sectorului privat

privire la proiectare, constructie, intrefinere sj
‘aratie pand la sfarsitul ciclului de viatd cregte
isfactia utilizatorulyi;

neficii pentru contribuabili;
Furnizarea de servicij publice mai eficiente §i

mai fiabile care pot fi furnizate a un cost mai
redus;

Concessionaire assumes the following risks (please
confer also to the “Risk Matrix” in Clause 5.1 of the
present article):

*  Design, construction and completion risk;
*  Quantity risk;

s  Price risk;

*  Detailed planning risk;

* Maintenance and Jife cycle risk;

*  Operating risk;

* Management risk;

* Insurance risk;

»  Financing risk.

Accelerated Delivery

The asset and related services are available earlier
than under traditional procurement structures,
i.e. the user of the given infrastructure can enjoy
its benefits earlier. This is due to two aspects:

¢ PPP projects are delivered more quickly than
public procurement Projects and

* Investment programs (including PPPs) are
implemented earlier due to the involvement
and commitment of private finance,

The ability to implement a PPP project (i.e.
construction and €xecution) more cost
efficient. As concession agreements require the
Concessionaire to deliver not only on time (see
above) but also on budget, any cost overruns
hot specifically borne by the Grantor, have to be
assumed by the Concessionaire;

Maximisation of private sectors- innovation
related to design, construction, technology,
maintenance and life cycle replacement and
Operations maximizes user satisfaction;

Tax payers’ benefits:

Delivery of a more efficient and reliable public
services can be provided at a lower cost;
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« Concedentul riméne proprietarul facilititii de
proiect;

o Venituri insemnate, acolo unde este cazul, pe
intreaga perioada a proiectului, din:
1. Taxe de concesionare sau inchiriere a tere-

nului;

2, Venituri din impozitare;
3. Sistem de distributie a profitului;

» Reducerea costului de transport precum gi
avantajele legate de timpul cgtigat.

« Dezvoltarea economici a regiunii adiacente au-

tostrazii prin cresterea atractivitifii pentru inves- -

titori;

« Dezvoltarea semnificativi a pietelor financiare
interne, atragand astfel mai multe investitii straine
directe prin asa-numitul efect de ,,far”;

« Imbunititirea calitatii activului de infrastruc-
turi prin intretinerea regulati si reparatie/inlocu-
ire pe durata de viati de citre concesionar;

« Sprijinul bancilor finantatoare pentru a se asigura
ci proiectul este implementat i exploatat cu succes
iar cheltuielile de rambursare sunt ficute la zi;

« Date fiind cerintele de restituire stricte,
concedentul primegte autostrada inapoi dupd
finalizarea duratei concesiunii intr-un statut de
functionalitate;

3. Cadrul legal si contractual de bazi

Pentru implementarea cu succes a unui proiect de PPP
in infrastructurd intr-o anumit3 {ara, este necesar sd
se agigure ci acolo existi legislatie in sprijinul acestuia
{adesea denumiti ,legi specifice”).

Lista urmétoare va oferi o scurti prezentare generald a
cerintelor legale de bazi necesare pentru un proiect de
PPP in infrastructurd:

+ Legea relevanti privind concesiunea gi/sau PPP-ul
trebuie si fie solida, dar suficient de flexibila pentru
a fi in miisura si asigure cadrele individuale in baza
cirora pot fi implementate proiecte individuale;

Prssrerci

«+ The Grantor remains owner of project facility;
« Significant revenues, where applicable,
throughout the project period from:

1. Concession Fees or rent of land;

2. Tax revenues;

3. Profit sharing system;

.« Reduction of cost of transportation, as well as
value-of-time advantages.

+ Economic development of the region adjacent to
the Motorway through raise of attractiveness for
investors;

+ Substantial development of the domestic finan-
cial markets, thus inciting further direct foreign
investments via the so-called “light-house” effect;

+ Improvement of infrastructure asset quality
due to regular maintenance and life cycle
responsibility/replacement by the Concessionaire;

» Support of the lending banks to ensure that the
project is implemented and operated successfully
and the debt service is fully kept up to date;

» Due to the strict hand-back requirements, the
Grantor receives the Motorway back after the term
of the concession in an “as-new” status;

3. Basic Legal and Contractual Framework

To successfully implement a PPP infrastructure
programme in a given country, it is necessary to ensure
that there is supportive legislation (often referred to as
“enabling laws”).

The following list shall give a brief overview of basic
legal requirements necessary for a PPP infrastructure
programme:

+ The relevant concession law and/or PPP law shall
be solid, yet flexible enough, so that it is able 1o
provide for individual frameworks under which
individual projects can be implemented;
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In conformitate cu codurile relevante (Civil,
Administratiy, ete.), concedentul va avea dreptul
legal de a inchedn contractul de PPP;

Persoana care semneazlit in numele concedentului
sd fie autorizatd in mod corespunzitor;

Toate permislunile, autorizatiile, licentele necesare
pentru implementarea proiectului de PPP vor
fi obtinute pe o bazit oportund si predictibild de
citre conceslonar;

Investitorll  privall vor avea posibilitatea de
infiin{a o socletate comerciali cu capital privat
inregistratt pe plan local pentru a actiona ca
si wcompanle de project” (concesionar) pentru
implementares prolectului de PPP si pentru ca
acei investitor] privafi sa administreze activititile
respectivel companli de prolect pentru a-si proteja
interesele; :

In aceusth privinill, cadrul legal va permite
implementaren de PPP-uri pe bazd de finantare
faird drept de recurs sau cu drept de recurs
limitat, aclict In caz de netndeplinire a obligatiilor
de citre compnnla de prolect, acfionarii acesteia
vor fi  conslderayl ridspunzitori numai in
cuantumul pitr{ilor socinle detinute de acegtia;

Certitudinen  proprictiditii  asupra terenului
este esentlald, Nu trebule si existe constringeri
de naturd juridlch asupra abilitdtii companiei
de proiect de o utillza 1n mod neingridit terenul
care formeazdd wmplasamentul proiectului de
parteneriat public-privat i de a putea construi
activele necesare sub rezerva respectirii de citre
compania de proiccl o leglslatiel nationale. Vor
fi permise de asemenen constructia de drururi
de servitute pentru o se aslgura furnizarea de
utilititi §i pentru acees pe durata constructiei si
exploatirii;

Fiabilitatea cérii funcinre reglonale de a certifica
faptul ci nu existd greviirt sau limitiiri de naturd s3
afecteze abilitatea companiel de prolect de a utiliza
amplasamentul in scopul furnizirii serviciilor
cerute;
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The Grantor shall have the legal right under the
relevant codes (Civil, Administrative, etc.) to enter
into the PPP contract;

The signatory on behalf of the Grantor shall be
properly authorised;

All the necessary permits, authorities, licences to
implement the PPP project shall be obtainable
on a timely and predictable basis by the
Concessionaire;

It shall be possible for private investors to
incorporate a locally registered privately
owned company to act as the Project Company
(Concessionaire) to implement the PPP project
and for those private investors to manage the
affairs of that Project Company to protect their
interests;

Related to this, the legal framework shall allow
PPPs to be implemented on a non-recourse or
limited recourse basis, i.e. the shareholders of
the Project Company, in the event of default of the
latter, shall be held liable only in the amount of its

equity;

Certainty of land ownership is essential. There
shall be no legal constraints to the ability of the
Project Company to have the unfettered use of
the land forming the site of the public-private
partnership project and to be able to construct the
necessary assets subject to the Project Company
obeying the laws of the country. Rights of way
shall also be permitted for purposes of supplying
utilities and for access during construction and
operation;

Reliability of the regional land registry to
ascertain that there are no encumbrances or
limitations affecting the ability of the Project
Company to utilise the site for the purpose of
providing the required services;
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Disponibilitatea dremurilor de servitute neres-
trictionate pe amplasament gi pe terenul invecinat;

Sub rezerva respectdrii tuturor normelor si
reglementérilor aplicabile, nu vor exista alte
constringeri de naturd legald care si impiedice
compania de proiect s poati obtine autorizatiile
pentru a trece la constructie, pe amplasament;

Sub rezerva respectirii tuturor normelor gi regle-
mentirilor aplicabile, nu vor exista alte constrin-
geri de naturi legald care si impiedice compania
de proiect sd exploateze proiectul in PPP;

Daci exista taxe de vainzare sau taxe pe valoare
adiugati aplicabile vinzirii de bunuri si servicii,
este esential ca aceste taxe si fie recuperabile de
citre concesionar la momentul oportun, in caz
contrar, multe proiecte in PPP nu vor fi rentabile
din punct de vedere economic;

Proceduri  acceptabile transparente de
solutionare a litigiilor si aranjamente privind
arbitrajul, disponibile atit pentru investitori
interni cét si externi;

Permisivitatea unor factori externi specializati in
ceea ce priveste posibilitatea de a indeplini toate
obligatiile referitoare la cheltuielile de rambursare
externd, dividende din striinitate §i gestionarea
platilor. Nu ar trebui si existe nicio restrictie
de natura juridicd asupra abilititii investitorilor
striini de a renunta la investitia lor in capitalul
social al companiei de proiect la prefurile pietei gi
de a scoate beneficiile obtinute din tara respectivi;

Este necesari existenta unui cadru de
reglementare eficient pentru proiectele de PPP,
care s prevada faptul ca nu existi un monopol, ci
toti beneficiarii sunt protejati si ¢ investitorii pot
obtine o rentabilitate corectd pentru riscurile pe
care §i le asumi;

Este de asemenea esentiald stabilirea unei
proceduri de licitatie adecvate, in special regulile
privind negocierile §i evaluarea ofertelor trebuie si
fie suficient de transparente si de obiective pentru
a respecta principiile identificate de institutii
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Availability of unfettered Rights of Way over the
facility and neighbouring land;

Subject to complying with all applicable rules
and regulations, there shall be no other legal
constraints to the Project Company being able to
obtain permits to proceed with the construction
on the site;

“Subject to complying with all the applicable rules

and regulations, there shall be no legal constraint
to the Project Company operating the PPP project;

If there are any Sales Taxes or Value Added
Taxes applicable to sales of goods and services, it
is essential that these taxes are recoverable by the
Concessionaire in a timely fashion, otherwise,
many PPP projects will not be economic;

Acceptable transparent dispute resolution
procedures and arbitration arrangements,
available for both domestic and international
investors;

Availability of sufficient foreign exchange to
meet all foreign debt service obligations, foreign
dividend and management payments. There shall
be no legal restriction of the ability of foreign
investors to dispose of their equity investment in
the Project Company at market prices and remit
the proceeds out of the relevant country;

It is essential to have an effective regulatory
framework for PPP projects, to ensure that there
is no monopoly exploitation, that consumers are
protected and that the investors are able to earn a
fair return for the risks that they are taking;

It is also essential to set up a proper tender pro-
cedure, in particular rules related to negotiations
and evaluation of the offers have to be sufficient-
ly transparent and objective in order to comply
with the principles identified by multilateral in-
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financiare precum Banca Europeand de Investitii
(BED), Banea Luropeandt pentru Reconstructie si
Dezvoltare (BRI sl Banca Mondiald (BM);

Trebuie si fic lunte fn considerare in mod
corespunziitor  costurlle  de  dezvoltare  si
drepturlle de protejare a proprietitii intelectuale
ale finan{atorilor privaik

Dat fiind ¢i tn mod inevitabil vor exista probleme
legate de medin care rezultd din proiectele de
PPP, este esentinl sk se clarifice cerintele previzute
de legislatia de mediu §i nevoia de evaludri ale
impactwlui asupra mediului;

Pentru a alrage finantatori, cadrul legal §i de
reglementare trebuie si cuprinda standardele
identificate de Principiile Equator’ care au
devenit standardul de facto pentru binci §i
investitori cu privire la evaluarea proiectelor
majore de dezvoltare din intreaga lume;

La nivel contractual §i pentru a asigura
bancabilitatea proiectului, trebuie si fie luate
in considerare in mod corespunzitor nevoile
si cerintele legitime ale finanatorilor, care vor
include in special:

«  Finanlatorii ar trebui s aiba posibilitatea de a
implementa un acord direct intre ei §i conce-
dent, care si le guverneze interesele in mate-
rie de garantii, inclusiv capacitatea de cedare
a contractului §i care si permité finantatorilor
si-gi exercite ,,drepturile de a interveni” in ca-
zul problemelor survenite in executarea con-
tractului de citre concesionar, precum $i anga-
jamentele concedentului cu privire la faptul ci
nu va avea loc nicio expropriere;

+ Finantatorii ar trebui si aiba posibilitatea de a
ceda si transfera activele din proiecte pentru
a asigura suficiente instrumente de garantie
pentru a proteja interesul bincilor finantatoare
in proiect (drepturi de gaj si de cedare, ipoteci,
etc.);
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stitutions, such as the European Investment Bank
(EIB), the European Bank for Reconstruction and
Development (EBRD) and the World Bank (WB);

Due consideration shall be given to the
development costs and protection of intellectual
property rights of the private sponsors;

As there will inevitably be environmental issues
that arise with PPP projects, it is essential to
clarify the requirements under the environmental
law and the need for Environmental Impact
Assessments;

Related to the latter and in order to attract lenders,
the legal and regulatory framework has to come
up with the standards identified by the Equator
Principles’ which have become the de facto
standard for banks and investors on how to assess
major development projects around the world;

On a contractual level and in order to assure
bankability of the project, legitimate needs
and requirements of the lenders shall be duly
considered, which would include in particular:

« Lenders shall have the ability to implement a

Direct Agreement between the Grantor and
themselves, governing their security interests,
including the assignability of the contract, to
enable the lenders to exercise “step in rights”
in the event of problems arising in the perfor-
mance of the contract by the Concessionaire,
as well as Grantor commitments that no ex-
propriation will take place;

» Lenders shall be granted the possibility to

assign and transfer the projects assets to allow
for sufficient security instruments in order to
safeguard the lenders interest in the project
(pledge and assignment rights, mortgages,
etc.h;

2. pentru mai multe informafii vizitati http://www.equator- 2. for more information see http://www.equator-principles.com/

principles.com/
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« In cazul unei incetiri inainte de termen a
contractului de concesiune, indiferent de
motiv, ar trebui sd poati implementa un regim
adecvat privind incetarea contractului pentru
a limita (fntr-o anumitid misuri) expunerea la
risc a finantatorilor.

4. Sprijinul politic

Un element-chei¢ pentru reugita proiectelor PPP il
constituie un angajament clar si puternic la nivelul
spectrului politic pentru sprijinirea proiectului de la
bun inceput (adici elaborarea de studii de fezabilitate
si documente post-calificare) pani la final (predarea
amplasamentului la sfirgitul perioadei de concesiune).
Datorita duratei uneori lungi a procesului de achizitie
(in special cand se aplici procedura dialogului
competitiv), structura majoritdtii din parlamente
§i, prin urmare, culoarea guvernului (adici a
concedentului) se poate schimba intre momentul in
care un anumit proiect este anuntat §i momentul in
care se atribuie respectivul contract.

Sectorul privat este mult mai probabil si investeasci
intr-un proiect daci este convins ci proiectul nu este
pus sub semnul intrebirii dupd sau in cursul unei
noi alegeri. In plus, experienta noastri trecuti ne
aratd ci in lipsa acestui angajament si sprijin politic
pentru proiectele PPP, sustinut de politici publice
bine definite §i recunoscute privind infrastructura
(care si fie inclusiv conforme politicilor institutiilor
internationale), este probabil ca proiectul si esueze
sau cel putin si sufere dificultifi majore (de altfel
evitabile),

Sprijinul pe care finantatorii privati ar aprecia si-i
primeascd include urmitoarele:

» Este esenfial pentru concedent si infiinteze o
Unitate centrald de PPP care si fie punctul unic
de contact pentru negocieri §i control pentru
implementarea unui program de PPP. Aceastd
echipd trebuie si includi reprezentanti din
domeniul tehnic, legal, comercial si financiar;

« Concedentul va avea de asemenea o viziune clari
§i exacti asupra obiectivelor proiectelor respective

Preseorsu

+ In the event of early termination of the
concession contract for whatever reason,
an adequate termination regime shall be
implemented to limit (to a certain extent} the
risk exposure of the lenders.

4. Political Support

A key element for the success of PPP projects is a
clear and strong commitment along the political

* spectrum to support the project from the very

beginning (i.e. development of the feasibility studies
and the PQ-documents) until its end (handing over of
the facility at the end of the concession period). Due
to the sometimes long duration of the procurement
process (in particular when applying the competitive
dialogue), the composition of power in Parliaments
and, as a consequence, Governments (Grantors) might
change between the announcement of a given project
and its award.

The private sector is much more likely to invest into
a project if it has comfort that the project is not put
at question after or in the course of a new election.
In addition, our experience in the past shows that
without such political commitment and support
for the PPP project, backed by a well-defined and
recognized infrastructure policy (being in line with
the policy of multilateral institutions), the project is
likely to fail or, at least, to suffer (otherwise avoidable)
major difficulties.

The support which private project sponsors appreciate
to be provided with includes the following:

» It is essential for the Grantor to set up a central
PPP Unit as a single point of contact for
negotiations and control for the implementation
of a PPP programme. This team shall include
technical, legal, commercial and financiul
representatives;

» The Grantor shall also have a clear and precise
view on the objectives of given projects which
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shall correspond with available resources. We
often experience a sitnation where projects fail due
to its size and complexity and because neither the
Grantor, nor the financial sector (liquidity on the
market), nor the legal framework was ready for it;

In order to demonstrate the necessary confidence
of the viability of a given project, the Grantor shall
generate a proper “all-encompassing” analysis,
including aspects involving traffic policy, whose
conclusion cites that the project is “feasible” as a
whole, having adequately considered a variety
of aspects (technical, commercial/ financial
and legal). Such Feasibility Studies may be
developed either by the Grantor or by potential
private investors. In the latter case, due regard
has to be taken by the Grantor on questions on
reimbursement of development costs and securing
the intellectual property with respect to such
privately developed study;

PPPs shall focus on value for money over the
whole lifecycle rather than be seen as a short term
financing tool;

The Grantor shall appoint and duly entrust
sufficiently skilled persons whd are empowered,
encouraged and willing to take decisions;

Practice proves that the early involvement of
recognised advisors (technical, financial, legal)
is a key element for a successful implementation
and execution of a PPP project. Their tasks are
often multi-layered, with particular focus in
assisting the Grantor and its team in evaluating
proposals and the related negotiations;

Due to the involvement of all relevant Ministries
(i.e. transport/infrastructure, finance, justice}
it is material that these Ministries establish a
functioning line of communication on the
subject matter in order to enable them to speak
with one voice;
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« Tot referitor la comunicare, este important sa se
mentind in permanent3 o relatie stransd cu tofi
consultantii externi (juridic, tehnic, comercial/
financiar);

+ Dat fiind rolul important al finantatorilor intr-o
astfel de tranzactie, concedentul va fi pregatit st
dornic si ia in considerare i sa inteleagd cerinte-
le finantatorilor pentru a asigura bancabilitatea
tranzactiei;

+ Pentru a evita sau a minimiza rezisten{a
_utilizatorilor §i pentru a spori gradul de
congtientizare asupra beneficiului global al
proiectului in chestiune, va fi adoptatd o linie
adecvati de comunicare cu societatea civild.

5. Alocarea riscului

Este crucial ca toti participantii la dezvoltarea unui
proiect si inteleagi in mod clar importan{a aloc#rii
riscului. Principiul pe care se bazeazi alocarea riscului
intr-un proiect PPP este transferul riscului cétre
partea cea mai in mésurd si gestioneze un astfel de
risc, in modul cel mai potrivit. Multe proiecte esueaza
deoarece concesionarul a trebuit si-si asume riscuri
pe care, dat fiind natura lor, nu a fost in masurd sd le
gestioneze sau a reusit si le gestioneze cu costuri mult
mai mari pentru concedent.

Ca o reguli generald, investitorii privafi - daca s-au
angajat si livreze un adevirat raport cost-beneficiu
pentru concedent - nu vor accepta niciun risc care este
considerat a fi risc politic. Prin urmare, concedentul va
fi obligat si pistreze toate felurile de riscuri politice.
Concedentul ar trebui si-§i asume urmatoarele riscuri:

« Riscul privind obtinerea autorizatiilor (sub re-
zerva solicitirii in mod corect §i oportun a tuturor
autorizatiilor relevante, concedentul se va asigura
ci autorizatiile sunt emise in conformitate cu un
calendar stabilit in contractul de concesiune);

« Riscul privind achizitionarea terenului
(concedentul va asigura accesul, livrarea la timp si
va garanta utilizarea terenului unde se va construi
autostrada);

Tionlman &9
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. Also related to communication, it is important
“to always maintain a close relationship with all
external advisors (legal, technical, commercial/
financial);

. Given the material role of the lenders in such
a transaction, the Grantor shall be prepared
and willing to consider and understand the
requirements of the lenders in order to ensure
'bankability of the transaction;

« 1In order to avoid or minimize resistance from
the public and to raise awareness of the overall
benefit of the relevant project, a proper line of
communication to the public shall be adapted.

5. Risk Allocation

It is of crucial importance that all participants in the
development of a project have a clear understanding
of the importance of risk allocation. The underlying
principle of the risk allocation in a PPP Project is the
risk transfer to the party best able to manage such
risk in the most optimised fashion. Many projects fail
because the Concessionaire had to assume risks which,
because of the nature of such risks, he was not able to
manage or at a far higher cost than the Grantor.

As a general rule, private investors ~ if committed to
delivering true value for money for the Grantor - will
not accept any risks which are considered political
risks. The Grantor, therefore, shall be required to
retain all sorts of political risks. Examples where the
Grantor shall retain risks are as follows:

« Permit risk (subject to proper and timely
application for the relevant permits, the Grantor
shall ensure that permits are issued in accordance
with a timetable set up in the concession contract);

« Land Acquisition risk (the Grantor shall provide
access, timely deliver and grant vacant enjoyment
of the land being subject to the motorway);
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Riscul legat de interferentn publicului {conce-
dentul ar trebui si-gl asume responsabilitatea pen-
tru actiunlie nutoritiifilor publice care impiedica
performan{a concestonarului);

Riscul legat e potentiale actiuni protestatare
(greve, revolte ete.);

Riscul legat de schimbul valutar (cum ar fi
caracterul neconvertibi! §i  netransferabilitatea
valutelor);

Arbitrajul Interna{lonal (in cazul investitorilor si

al finantatorilor stritin);

Riscul privind potenfiale defecte latente (daci
proicctul PPP in chestiune implici reabilitarea
unei infrastructuri existente, atunci concedentul
isi va asuma rlscul legat de orice defecte latente
cu privire la structura existentd. Acest risc poate
fi asigurat i mod normal, dar costul primei de
asigurare este de obicel foarte ridicat si ar putea
face ca prolectul st devind neprofitabil).
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Risk related to public interference (Grantor
shall assume responsibility for actions of
public authorities which are detrimental to the
Concessionaire’s performance);

Protestors’ action risk (strikes, riots and alike);

Risk related to foreign exchange (like the
inconvertibility and non-transferability of foreign
currencies);

International arbitration (for international
investors and lenders);

Latent defects risk (if the PPP project in
question involves the rehabilitation of existing
infrastructure, then the Grantor shall retain any
latent defects risk relating to the existing structure.
This risk can normally be insured but the cost of
the premium is usually very high and may render
the project unprofitable).

The following risks are usually shared between the
Grantor and the Concessionaire:

Riscurile urmitoare sunt de obicei impdrtite intre
concedent gl conceslonar:

Riscul privind eventuale schimbari legislative
(in principiu, riscul cregterilor de cost din cau-
za ,schimbiiellor generale ale legislatiei” care i
afecteazit pe 1ofl este nsumat de concesionar (cu
anumite pragurd gl Hmite, 1n special in timpul pe-
rioadel de operare); totugl, riscurile legate de ma-
jordrile de costurl ea urmare a unor modificiri
discriminatori] 1n leglslatie care afecteazd numai
sectorul proleciulul ar trebul asumate de conce-
dent, in cazul in care nu au fost cunoscute de con-
cesionar la momentul semndirii contractului);

Riscul tegat de Inflagle (riscul va i partajat, daci
este posibil, foloshmin-se un indice corespunzitor
cum ar i un Indice al prejulul de retail, pentru a
acoperi atft costurite legate de manoperd cat si
costurile cu materlalul, In funciie de circumstante,
partile la contractul de ¢onceslune pot conveni
asupra unel metode de Indexare mal elaborate);

472012

Changes in law risk (in principle the risk of cost
increases due to “general changes in law” that affect
everyone are taken by the Concessionaire (with
certain thresholds and caps, in particular during
the operation period); however, risks related cost
increases due to discriminatory changes in law
which affect only the project sector are retained by
the Grantor, unless known to the Concessionaire
at the time of signing the contract);

Inflation risk (the risk shall be shared, if possible,
by using an appropriate index, such as a retail
price index, to cover both labour and material
costs. Depending on the given circumstances,
the concession contract parties may wish to agree
upon a more elaborate indexation method);
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Riscul legat de piata de asigurare (de obicei
concesionarul este responsabil pentru asigurarea
tuturor riscurilor care pot fi asigurate, astfel co-
asigurind concedentul. Ins3, daci pentru anumite
riscuri nu existd acoperire prin asigurare sau daca
primele cresc la niveluri neeconomice, atunci
trebuie s3 intervini concedentul, de obicei pe o
bazi de auto-asigurare (cunoscuti de obicei sub
numele de ,asiguritor ca ultimi solufie”), pentru
a-si asuma riscul de asigurare pentru perioada
in care piata asiguririlor nu functioneazi. Odati
ce piata asigurdrilor isi revine la normal sau la
conditii aproape normale, riscul de asigurare va fi
" re-transferat concesionarului);

Riscul de fortd majord (dacd apar circumstante
care impiedici continuarea constructiei sau
continuarea furnizirii serviciilor, pe o perioadi
neintrerupti necauzatd de niciuna dintre parf,
concesionaul va fi eliberat de toate obligatiile
afectate de evenimentul respectiv. Va fi importat
si se faca distincfia intre catastrofe naturale
(inundatji si furtuni) si catastrofe provocate de om
(terorism), pentru a conveni asupra unei structuri
contractuale corect echilibrate §i de asemenea
acceptabile pentru finan{atorii proiectului);

Riscul legat de eventuale modificiri de contract
(dacd o varianti initiatd de concedent madreste
sfera de aplicare a contractului, concesionarului i
se va acorda o prelungire a termenului proiectului
si va fi compensat in mod corespunzitor. Dacd
modificarea reduce sfera de aplicare a contractului,
pretul contractului va fi ajustat in consecint);

Dreptul de a interveni (in imprejuririle in care
concesionarul nu executid contractul in mod
corespunzitor §i concedentul intentioneazi si
rezilieze contractul, finantatorii vor avea dreptul
de a interveni si de a inlocui concesionarul pentru
a preveni rezilierea contractului, avind drept
consecinti faptul ci intregul cuantum al finantérii
devine scadent imediat, ceea ce duce la egecul
proiectului. Aranjamentele referitoare la aceste
drepturi de interventie sunt adesea stabilite intr-
un ,Acord Direct” incheiat intre finantatori §i
concedent, separat de contractul de concesiune si
de acordurile adiacente acestuia);
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Insurance market risk (usually the Concessionaire
is responsible for insuring all insurable risks,
thereby co-insuring the Grantor, However, if for
certain risks an insurance coverage is not available
or the premiums increase to uneconomic levels,
then the Grantor shall step in, usually on a self
insuting basis (otherwise known as the “insurer
of last resort”), to take the insurance risk for the
period during which the insurance market is not

“functioning. Once the insurance market returns to

normal or near normal conditions, the insurance
risk shall be re-transferred to the Concessionaire);

Force majeure risk (if circumstances arise where
the construction cannot be continued, or services
can no longer be provided, for a continuous
period of time due to no fault of either party,
the Concessionaire shall be relieved from all
obligations affected by such event. It will further
be important to distinguish between acts of God
(for example, flooding and storms) and acts of
man (for example, terrorism), in order to agree
on a properly-balanced contractual structure also
acceptable to project lenders);

Contract variations risk (if a variation initiated
by the Grantor increases the scope of the contract,
then the Concessionaire shall be granted an
extension of the project milestone and shall be
compensated accordingly. If the variation reduces
the scope of the contract, the contract price shall
be adjusted accordingly);

Step in rights (in circumstances where the
Concessionaire does not perform properly and
the Grantor intends to terminate the contract, the
lenders shall have the right to step in and replace
the Concessionaire to prevent the termination
of the contract, with the consequence that
the whole amount of financing becomes due
immediately, which results in the failure of the
project. The arrangements covering these step in
rights are often set out in a “Direct Agreement”
between lenders and the Grantor, separate from
the concession contract and its supporting
agreements);
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se baveitvh 1e o previglotare o iraficului convenitd
eu congedentul Dagh trallenl este mai redus
decht un mnimil kper coneedentul va despagubi
concoslaniikal  pantry plorderlle  rezultate  din
acensth weficders i Arlieulul, In mod analog, daca
teafieu! eregia I nivd semnifieatly, concedentul va
participi Ji voiiltirllé suplimentare, Intr-o schemi
privind ﬂlﬁ[lﬁlllliﬂ[llﬂﬂﬂ; coneesionarul suporti
riseul logat die tinllé rumsl 1 misura in care
contul de fntiefingse {in Apecial aspectele majore
de intre{Inere) variawd odotd ev volumul de traﬁC);

«  Prolectareq deplnde de reglementirile legate
de planifesrs dint=o srumitd tard. In mod
nornul, peold e gXINA un proces care implica
wproleetinye pl’éllﬂiilmi‘ﬂ“ 4l yprofect de detaliv’,
concedgntil = ln  eonceperen  specificatiilor
privind vesltatal B0l ol prolectului st selectarea
amplasumentalil porrivt = dlaboreazt proiectul
prellalny peniin amplgament, Odatd ce a
finalizat projeciucen - de detalln pentru proiect,
concenlonivid) eslg reaponsabll pentru obtinerea
autoriailor de construeie finaly

« Uty nepreviigie (de obicel concesionarul
este responsabll penirg toatle utiidyile pind la o
anumitd mih Anapetard, eare au fost identificate
fmpreundl ¢u vonegdenul i enumernie in contrac-
tul de coneesiime, [tseul gt do toate utilitatile
suplimentare nepravigule ve i aswomat de conce-
dent, Cu alte cuvime, eoncedentul fie va elimina
el insuygl williifile sau vi permille despigubirea
imecinth w ¢onceslomiroly dneh eel din urma pri-
meyte Inatrveiuid pentrg Indepdriarea acestor
utilitiiyl}.

Matricen urmtitonse Indieh un exemply de riscari po-
sibile care evoluenzd peo durati de viald o contractului
de conceslune de lu elihoraren prolectulul ln faza de
proiectare gl conatrueie/exesiiie ls fozw de operare gi
intretinere.

Ideea acestel mntriee este de o tansfers aceste riscuri

cétre partea core este cen mal In misurd i le gestio-
neze,

4/2012

Revists RomAng ds
Partenerat
Public-Privat

+ Traffic risk (in a hard- or direct-toll payment
system, the basis of the financial plan of the
Concessionaire is a traffic forecast mutually
agreed upon between the Grantor and the
Concessionaire. Should the traffic fall below a
specific benchmark, the Grantor shall compensate
the Concessionaire for losses resulting from such
a traffic shortfall. Likewise, should traffic increase
significantly, the Grantor will participate in the
additional revenues. In an availability scheme, the
Concessionaire only bears traffic risk to the extent
the cost of maintenance (in particular heavy
maintenance) varies with the amount of traffic);

« Design depends on the planning regulations in the
given country. Normally where there is a process
involving “preliminary design” and a “detailed
design’, the Grantor - in designing the project
output specifications and selecting a suitable site
- develops the preliminary design for the facility.
The Concessionaire, once it has completed its
detailed design for the project, is then responsible
for obtaining the final construction permits);

» Unforeseen utilities (usually the Concessionaire
is responsible for all utilities to a certain monetary
extent, which have been identified jointly with
the Grantor and listed in the concession contract.
The risk for all unforeseeable additional utilities
shall be taken by the Grantor. This means that
the Grantor will either remove the utilities
itself or afford immediate compensation to the
Concessionaire if the latter is instructed to remove
such utilities).

The following Matrix shows a sample of possible risks
evolving during the lifetime of the concession contract
from the development of the project over the design
and construction/ execution phase to operation and
maintenance.

The idea of this Matrix is to shift the respective risk to
the party best to deal with it.
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5.1.Riscuri generale (aplicabile in toate fazele
ciclului de viata al proiectului)

5.1.General Risks (applying throughout all phases
of the Project Life Cycle)

. . Concesionarul este responsa- . The Concessionaire is
1 &g&n&e eg;:;l 4 bil pentru respectarea tuturor i a’;?;;;ﬁe_n' 4 responsible for abiding all
fnconjuritor standardelor de mediu rele- ents relevant environmental
vanie. standards.
: The Concessionaire shall
Concesionarul va elabora .
documentatia de aplicatie. te}:ﬁre tllelldcsum%!:atlon
Dat fiind aplicatia corectd, tﬁr € applica 1‘.0 n&. Lven
2 | Autorizafii 4 () | concedentul va asigura 2 | Permits ¥ N the g:pt;roap alﬁa;_ “;ﬁ’re
ermiterea autorizatiei pand la the (srantor h nsure.
datele stabilite in contractul e issuance of the permit
de concesiune by the dates set outin the
) Concession Contract.
Ss?nc:::::ﬁcvv:g 2: e The Concessionaire shall have
1n3:de de obicei toate :\?ﬁ%ﬂﬁiﬁ?ﬁ:ﬁﬁ;ﬁﬁg&r’
3 | Asigurare \l' activitdile de construciie, 3 | Insurance ¥ the whole construction and
operate si intrefinere, inclusiv O8M activities includin
subcontractantii (CAR- beont ! <tors (CAR- 5
toate riscurile referitoare la sCu coln mt °r‘}m Risk)
constructie). onstruction sk).
1n mod normal,
concesionarul este responsabil Normally the Concessionaire
pentru asigurarea futuror is responsible for insuring all
riscurilor ce pot fi asigurate; insurable risks; if for certain
dac pentru anumite riscori risks insurance coverage is
acoperirea prin asigurare 1ot available or the premiums
nu este disponibila sau daci increase to UNeCONOMIc
primele de asigurare cresc Jevels, then the Grantor shall
Riscul pinila niveluri neeconormice, step in, usually on 2 self
referitor atunci concedentul trebuie 53 Insurance insuring basis {otherwise
4|4 4 | intervina, de obicei printz-0 4 - 4 | known as the “insurer of last
a plata - u market risk o+ ake the i
asiourarilor auto-asigurare {cunoscuta resort”) to take the insurance
B sub numele de ,,asigurare risk for the period durin|
¢a ultima solutie”) pentru which the insurance market
a prelua riscul de asigurare is not functioning. Once, the
pe perioada in care piata de insurance matlet returns
asigurari nu este functionald. to normal or near normal
Dup4 revenirea la normal a conditions, insurance i
pietei de asiguriri, riscul de shall be retransferred to the
asigurare va fi retransferat Concessionaire.
concesionaralui.
For(# majord 1n cazul unei actiuni a unei .
de natura autorititi publice cu efect Political Ing .Sce aouf or?Ct ﬂv‘;x a
politicd gi advers asupra proiectului, Force rse effect E‘{-l e B et
i : Majeure and ve L on,

4 | interferentd 4 concestonarul nu va fi 4 | it/ State v TC}?meTswml e e
a municipali- congiderat responsabil gi }nt fg ence te edri rtntloetsesrﬁi nesxt eat eave
tafii/statului va avea dreptul de a rezilia ungue, contract.

(necuvenitd) contractul.

| l‘}eclan:iat'iile ter!tli 10; legate ’Ehird arty complaints link |
Reclamatii irect de lucririle de . ! inkes
ale tertilor/ constructie (ex. zgomot, ird Party \Jf,eﬁﬁ o the %{mér chipn

5 ac;iuni’de + praf, etci) g1 greve ale 5 Arcottg;t?r i etc. gg@%ﬁiﬂgsol?nt‘ini ecs
protest angajatilor concesionarului ; 03& alres emp fyee
greve vor d responsabilitatea Strikes ﬁ:e E%Eegsigs K '?%Y of

concesionarului.
Reclamatiile ficute de
Iéedama;ii gropriet%ri solicitind Jaims made by owner
cute ca espapubiri pentru pierderi laims made 2 . ners
urmare a ale I\Jra orii pr%prieté%i, due to loss §°‘§‘?§é§2‘5& °°'§8“'21:‘ ation

6 | pierderii 4 precum §i protestele 6 ﬂg&&%’; 3 valye, as well gg qtgﬁ

e valoare/ impotriva proiectulul in Action/ 2 amsstl%elgrm Ctﬂ(f)e tl“;“d
actiuni de sine gi grevele generale Strikes ?e;];é:si i it?(sos e Granion,
protest/greve sunt responsabilitatea

concedentului.
Calamititile naturale vor fi
acoperite prin asigurarea Naturaé or%ﬁm;ah:lre shall be

5 | Forfa msvi'%ori y | incheiatd de concesionar. 7 Force V| e y the insarancy “fwi

(natarala Despagubirile care depasesc %ﬁa{uraf) exceeding S%ICE over shailbe
suma acoperita gﬂn asigurare compensited by the Granlor,
L l_ vor fi acoperite de concedent. L
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. Orice modificare legislativi .
ﬁ%?;&;a_n avand un efect general Non-discri- Acn ?hae gcitrtll_lagv l}:avgl 2d
g | o : (nu limitat la profectul in 8 f?“;‘;‘g% + Eo the project if iﬁ si!?
{:“f‘;;oir:"a sine) va fi responsabilitatea 7 8 Ce()}m?:ss?i%r?arm ty of the
gislatiel concesionarutui, :
Meadificare Orice efect cauzat de o
s effect caysed b
9 discrimina- modificare legislativi care este 9 g‘scrcﬂg‘aé 3y ﬁﬁ%w cinmﬁ-.ﬁi,@ﬁi'g,‘;g"
torie a legis- discriminatorie fagé de proiect in law B g%amSL iiro ect shall be
Latiei va fi suportat de concedent. rne by the Grantor.
Pe intreaga pericadd a Eﬁd{“% (Ehc whole ?eriod
Sub- concesiunii, concesionarul igi Sub- € concession, tpe
101 contractori va asuma intreaga rispundere 10} contractors v E‘l rceesssz&%g;ﬁy Oraﬁ.:ume
pentru subcontractanii si. ’ subcontractors.

5.2. Riscuri in faza de proiectare

5.2. Design Phase Risks

2! ¥ i T3 TR
Pregitirea Concesionarul va fi Preparation The Concessionaire shall
1 s rgaliza rea responsabil pentru elaborarea, 1 of Design "] be responsible for the
¥ roiectirii costurile §i timpul necesar and As-built development, costs and
P proiectirii. Design timing of the design.
S oieciri Orice modifcare I proiectare i Decin A ey the Crantot or
2 | cerutd/ g ice alti autoritate publicd va 2 | required/ { any other public authority
impusi de fi compensath de c ox?l.c edent requested by shall be compensated by the
concedent . the Grantor Grantor.
. Change
gdﬁﬁigfﬁ 1n mod analog, concesionarul in Design Accordingly, the
3| eI:utiI va suporta toate costurile 3 required/ 3 Concessionaire shall bear
impusd de modificarii solicitate de requested by all costs due to changes
p D omar acesta, Concessio- requested by it.
ncesk naire
R::‘[r’:;::i'le;_ Concesionarul face ¢ Compliance The Concessionaire issues
4 Pi 2 autori- proiectare conforma cu toate 4 with relevant N a Design complying with
ia iflor rele- prevederile gi autorizatiile provisions all relevant provisions and
v atnte relevante. and permits permits.

5.3. Riscuri in faza de constructie $i executie

5.3, Construction and Execution Phase Risks

Achizitiona- . Land Acqui- .
rea terenului/ Concedentul va asigura acce- sition/ Va- The Grantor shall provide
1 utilizarea te- sul, livrarea la timp §i utiliza- 1 | cant Enjoy- 3 access, timely delivery an
renului liber, rea neingriditi a terenului pe rment ujtil)ir undisturbed use of the land
mutarea care se va realiza proiectul. relo cétionty subject of the project.
utilitafilor
- in general, concesionarul nu Generally, the Concessionaire
va avea dreptul de a reclama shall not be entitled to claim
Riscul de o majorare a costurilor ca for an increase of costs due to
2 | cantitate urmare a unui calcul eronat al 2 | Quantity risk ‘\t' a miscalculation of the quan-
cantititilor, dar se poate baza tities, but may beable to rely | _
e exaciitatea documentelor on the accuracy of documents
urnizate de concedent, provided to it by the Grantor.
Doar in cazal unei depdsiri Only in case of unjustified
Depiasiri de nejustificate de cost/timp cost/time overrun
co?t’mm {din cauza riscurilor care Cost/Time (due to risks under the
3 | (nejustifi- (¥) | sunt responsabilitatea 3 | overrun N | () | responsibility of the Grantor)
cag concedentului), concesionarul (unjustified) the Concessionaire s
va avea drepiul de a solicita be entitled to claim for
costuri suplimentare. additional costs.
412012 Pagina 87




Managemen- Concesionarul va fi Overall N
tul general al responsabil pentru executarea project g?f—gog;:?gig?;ftehihsge
4 | proiectului y corespunzitoare a proiectulni 4 | management y oreeanon af the project, as
Incluzind precum i pentru tofi (including T ias for all subg:ox{tra::tors
contractorii} subcontractantii. contractors) "
Conditii Concesionarul va fi obligat 'The Concessionaire shall be
heprevtae st camingze el Unforeseen apliged o diligenly cxamine
5 ?erenullam— o) terenului inainte de inceperea 5 Eon ditior:s ( ) to the commencement of
‘ constructiel. Efectele cauzate : construction. Effects due to
tlgl_s:nmce:'?‘tg_ de conditii neprevizute, ggri;z:lrginat- unforeseen, not expectable
minat) neagteptate ale terenului vor fi conditions of the ground shalt
suportate de concedent. be borne by the Grantor.
Aspecte fn cazul unor descoperiri | Unforeseen In case of archaeological
peprevizute arheologice, orice etecte archaeolog- findings any adverse effects in
6 !:Zgrzgadria adverseﬁ:egate de timp/costuri 6 | ical condi terms of time/costs shall be
arheologica vor fi suportate de concedent. tions borne by the Grantor.
Pirtile vor intocmi o lista Th : :
e VC ’ e parties shall develop a list
Utilitati a uttlitatilor. Orice efecte " Public/ of utilities, Any effects caused
7 | publice/ y | cauzate de utllitdti care nu se 7 | Private ¥ | by utilities not in such list
pu regsesc pe aceasts listd vor fi e p
private Techonsabilitatea conceden- ntilities shall be the responsibility of
tuhl:i. the Grantor.
Neconstrui- Concesionarul va executa Failure to The Concessionaire shall issue
8 | rea conform J lucriri care corespund 8 | build to ) worlks which correspond to
proiectirii proiectului. design the design.
Responsabi- L
llgzt;:rlzgntru Concesionarul va asigura ?es o?l:xs:labi]lll: The Concessionaire shail
9 gi ranei si N respectarea tuturor legilor i 9 tglxnin on- J ensure compliance with all
a ngriﬁtﬁ reglementirilor referitoare la site se%uri laws and regulations related to
pe amplasa- sigurantd §i securitate. and safetyty security and safety.
ment
Concedentul se va asigura Th
; e Grantor shall ensure that
Disponibili- ¢4 concesionarul are acces Availability the Concessionaire has access
10 | tatéa materi- ) }ai?;iag}:?tlgbiﬂemgdgxl;nd:ste 10 | of bulk v | to raw materials under fair
alelor vrac ﬁ etaliat in contrsé?:tul de materials market conditions as detailed
concesiune in the concession contract.

5.4.Riscuri in faza de operare i intrefinere

5.4.Operation and Maintenance Phase Risks

Eegng:?:‘::?al:s;sdlgﬁ? e "The Concessionaire shall
Neindeplini- elg'orman % precum si a celor Failure ensure compliance with the
1 | rea standar- ) pertd ja precum § 1 | to meet A performance as well as health
delor de sanitate i securitate aga standards and safety standards as set out
cum sunt stabilite in contrac- N :
tul de concesiune in the concession contract.
ﬂl{::;égg_ali- ggfﬁﬁ;:nma;:lnﬁeéat:xﬂagrf 3 IFuncftiqna(li- The Cori;:essiclplr}aire slaall 0
2 Jpa- ) $i orice alte echipamente 2 | iy of Fixe ) ensure that tolling and other
mentului de ¥ 1unt conforme standardelor perating eﬂqlulpment conforms to the
operare functionale relevante. Equipment relevant functional standards.
Reparatii $i : d
intrefinere Concesionarul va fi Repairs an I
i i gl maintepance The Concessionaire shall be
3|2 Instalatiei iy responsabil atét pentru 3 | of Facility i responsible for both, routine
care afectea- . intretinerea de rutind cat i affectin an g heavy maintenance.
23 dispenibi- entru cea de amploare. ) vy .
a CISp P P availabili
litatea ty
Orice defect latent al Alﬂllatent defect of the works
lucririlor va fi corectat pe shall be rectified on the
4 Defecte 4 “ cheltuiala concesionarului 4 | Latent 4 () | costs of the Concessionaire
latente cu excepiia riscurilor de Defects except for any latent defects
defecte latente legate de risks relating to existing
infrastructura existenti, infrastructure.
Gestionarea
traficulni gi Parfile vor asigura Traffic man- The parties shall ensure
5 | coordonarea y | functionarea si coordonarea 5 gz%igtataiﬁﬂ y | smooth operation and
cu 05313- cu serviciile de politie i de with rescue coordination with police and
Elalifrla ree e urgentd. operations emergency services.
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. [bubliclprivatey;
il i D Sector|Sectort =¥ DeseIRen - ¢
) Ovrice depiégire de cost ca Any cost overrun due
Estimuren urmare a unui calcul eronat Incorrect to miscalculation of the
6 | Incurectin N al costurilor de intrefinere estimation of 4 maintenance costs (based on
costurlloy e (pe baza preturilor pietei spre maintenance market prices, for example,
ey iners exemplu pentru electricitate) costs electricilgy) shall be borne by
va [i suportat de concesionar. the Concessionaire.
(I:‘:,"ll""'ll ]It‘.’ t" Contractul de concesiune Traffic The concession contract
7 | schimhin| identifici volumul de trafic risk and J | identifies the expected traffic
de Lo ngteplat care este baza competitive volume which is the basis for
compelitiv modelului financiar. changes the financial model.
Referitor [a riscul de : .
) trafic, concedentul va avea Linked to the traffic risk,
Drumur e Lont intrefi | the Grantor shall have the
8| i obligatia de a intrefine Feeder roads Al P
neces drumurile de acces tn stare obligation to maintain feeder
cores p roads in an adequate status.
punzitoare,

5.5. Riscurl de naturl comerciala/financiari

5.5. Commercial/Financial Risks

Dispozitiile relevante din Relevant provisions in the
Dobandh / contractul de concesiune vor Interest / y concession contract will
L | nflughe asigura o partajare echitabila Inflation assure a fair sharing of the
a riscului legat de dobanda/ interest /inflation ngsk.
inflagie.
Convertlbl- C
ilale N onvert-
I T p— e G e,
2 lI'l'im'il'el'nhl - Vv ca in orice moment capitalul Availability/ v be available, co‘;werte)c(l
tate n schim- poate fi disponibil, convertit 51 Trangferabil- and transferced to another
burllor nter transferat in alty {ard ity of Foreign countr
v Exchange ¥
naflenale
aselarn | Numai o modificare cu efect VAT change RERA S S
3 'I'VA!Mnfltll'l- ?&‘;‘;ﬁ.ﬁggy s'i:gl?faersej?rgaglun / Change § ¥ %irgilar enter;tarisc)sshau be th
care u taxetor : in custom =discriminato: e the
vamale risc pentru concedent, duties risk of the Grantor.

5.6. Sfargitul perioadei de concesiune

5.6.End of Concession Period

Cerinje de

privind resti-
tuirea

1 indeplinit N

Concesionarul trebuie si
restituie obiectivele in starea
descris3 in contractul de con-
cesiune.

AR

Hand back
requirements
to be
satisfied

The Concessionaire has to
hand back the facilities in
a status as described in the
concession contract.

6. Schema taxele de acces versus 6. Tolls vs. Availability Scheme

disponibilitate

privind

It is essential for a successful project that the payment
mechanism will be structured in a way to suit the
particular project and its associated risks. Since
the public sector is often under a duty to provide
particular services or works, it is eager to ensure that
the Concessionaire discharges that duty satisfactorily
and on time. Payment mechanisms are used to provide

Pentru reugita unui proiect este esential ca mecanismul
de platd si fie structurat astfel incét sd se potriveascd
respectivului proiect §i riscurilor asociate acestuia.
Dat fiind cd sectorul public este adesea obligat si
furnizeze servicii sau lucrdri specifice, este de dorit
ca insugi concesionarul si preia §i sd execute aceastd
obligatie in mod satisficitor si oportun. Mecanismele
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de plata sunt folosite pentru a stimula concesionarul
sd respecte condifiile contractuale.

in cazul PPP-urilor din sectorul rutier se pot distinge,
in principal, douad situatii:

1. Regim de taxare a accesului pe drum §i
2. Regim de pliti de disponibilitate.

Pe baza experienfei noastre §i dati fiind sitoatia
economici nesigurd, credem ci un mecanism de plati
bazat pe o taxd de disponibilitate este mai adecvat
pentru a asigura implementarea cu succes a unui
proiect de parteneriat public-privat.

1) Regimul de taxare a accesului

Regimul de taxare a accesului poate fi impirtit in
functie de urmdtorii factori:

1. Daci concesionarul stringe taxele de acces direct
de la utilizator prin statii de taxare sau in mod
electronic (taxi hard)
sau

2. Daci taxele de drum sunt colectate de concedent
(printr-o vignetd sau prin impozite) §i trimise
concesionarului (taxa soft).

In ambele cazuri, concesionarul s-ar confrunta cu
o variabilitate a cererii pentru un anumit serviciu,
indiferent de performanta acestuia. Cu alte cuvinte,
transferul riscului legat de cerere nu este legat direct
de asigurarea unei calititi adecvate a serviciilor, ci este
mai degraba rezultatul altor factori.

Prin urmare, potrivit regimului de taxare hard/soft
pentru accesul pe drum, concesionarul primegte plati
legate de nivelul cererii, adicd de numairul de utilizatori
ai drumului.

Cu toate acestea, dat fiind ci elementele specifice ale
acestui risc legat de cerere nu sunt, sau sunt doar in
mod limitat, gestionabile de citre concesionar, in
multe cazuri anumite niveluri de pliti sunt garantate
prin garanfii privind venitul minim sau garantii
privind cererea minimi furnizate de concedent. Astfel
de garantii nu constituie in sine un ajutor de stat §i
nici nu duc la o includere a proiectului in bilanful
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an incentive to the Concessionaire to comply with
contractual requirements.

In road PPPs one can distinguish between the so called

1. Tolling regime and
2. Availability payments regime.

Based on our experience and given the unsecure
economic situation, we believe that an Availability Fee
based payment mechanism is more adequate to ensure

successful implementation of a project.

1) Tolling Regime

The tolling regime can further be divided dependent
on whether

1. The Concessionaire levies tolls directly from the
user via tollbooths or electronically (hard toll)
or

2. Tolls are collected from the Grantor (e.g. via
a vignette or other kind of taxes taxes) and
forwarded to the Concessionaire (soft toll).

In both cases, the Concessionaire would face
the variability of demand for a particular service
irrespective of its performance. In other words the
shift of demand risk is not directly linked to the
provision of an adequate quality of the services, but is
rather the result of other factors.

Therefore, under the hard/soft toll regime the
Concessionaire receives payments related to the level
of demand, i.e. the number of road users.

However, due to the fact that particular elements of
such demand risk are not, or only limited manageable
for the Concessionaire, in many cases certain level of
payments are guaranteed through minimum revenue
guarantees or guarantees of minimum demand
provided by the Grantor. Such guarantees do not
per se constitute state aid or result in an on-balance
sheet treatment of a project but need a case by case
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firmei, dar necesitit o analizd de la caz la caz pentru
a capita certitudine.® Date fiind relevanfa mai mare
in practict §i gradul mai ridicat de complexitate,
aspectele urmitoare vor oferi o imagine mai complexi
asupra functiondrii regimului de disponibilitate. De
remarcat cil in aceastd privintd poate fi aplicat §i un
concept mixi, adici o anumitd valoare a venitului
concesionarului sc bazeazi pe traficul efectiv, iar restul
ar fi generat pe baza performantei efective.

2) Schema de disponibilitate

In muite proiecte, plata este legati de factorul

»disponibilitate”. Dacid mecanismul de plati este bazat-

pe disponibilitate libera, concesionarul va avea dreptul
de a primi plati de la concedent sub forma unei pliti
de disponibilitate. Cuantumul va fi stabilit in functie
de performanta proiectului §i va rezulta din ajustdri
pozitive sau negative ale plitii de disponibilitate
de bazi la ceea ce s-a convenit intre concesionar i
concedent in contractul de concesiune. Ajustirile vor
avea loc in caz de abatere de la nivelurile standard
de performantd care vor fi stabilite de concesionar
si concedent in conformitate cu documentatia de
licitatie.

In general, abaterea de la nivelurile de performatd
standard poate fi misuratd prin urmétoarele patru
criterii:

1) Disponibilitate

In cazul unei disponibilititi mai reduse, se vor face
deduceri din cuantumul plitii de disponibilitate de
bazi acolo unde cauza acesteia este sub controlul
sau influenta concesionarului (ex. lucriri de
intretinere, evacuarea resturilor, deszdpezire, alte
inchideri de drumuri cauzate de condifii meteo
nefavorabile). Deduceri suplimentare se pot
face din plata de disponibilitate de bazi in caz
de neindeplinire, totald sau partiald, a cerintelor
operationale. Nivelul deducerilor pentru fiecare
incident de indisponibilitate va fi in functie de
durata acesteia (zi/an), de lungimea drumului §i
numirul de benzi afectate.
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analysis to gain certainty.’ Due to the higher relevance
in practice and the higher degree of complexity,
the following shall give some more insight in how
availability regimes work. Please note in this respect
that also a mixed concept can be applicable i.e. that
a certain amount of revenue of the concessionaire
is based on actual traffic, where the rest would be
generated on the basis of the actual performance.

2) Availability Scheme

In many projects payment is linked to the factor
“availability” If the payment mechanism is availability-
fee based, the Concessionaire will be entitled to
receive payments from the Grantor in the form of an
availability payment. The amount will be determined
by the performance of the project and shall result
from positive or negative adjustments to the base
Availability Payment to be agreed between the
Concessionaire and the Grantor in the concession
contract. The Adjustments shall occur in case of
deviation from standard performance levels to be
determined by the Concessionaire and the Grantor in
accordance with the tender documentation.

In general, deviation from standard performance
levels can be measured by the following four criteria:

1) Availability

In case of lower availability, deductions shall be
made from the amount of the Base Availability
Payment where its cause is within the control or
influence of the Concessionaire (maintenance
works, clearance of debris, snow, other road
closures due to inclement weather conditions).
Further deductions can be made from the Base
Availability Payment in case of failure to meet,
fully or partially, the operational requirements.
The level of deductions for each incident of
unavailability will be a function of its duration
(day/year), the length of road and the number of
lanes affected.

3. Vezi de asemenea ,, Tratamentul Eurostat privind Parteneriatele
Public-Private, Scopuri, Metodologie si Tendinfe Recente”, EPEC,
Oct. 2010,

472012

3. See also “Eurostat Treatment of Public-Private Partnerships,
Purposes, Methodology and Recent Trends”, EPEC, Oct, 2010.

Pagina 91



Revists Romémnd de

2)

3)

4)

Partemeriat
Public-Privat

Existd diferite evenimente care nu vor cauza
o deducere deoarece nu pot fi controlate nici
influentate de concesionar (forfa majord,
evenimente legate de relief, accidente). Acest
evenimente vor fi clar definite §i previzute in
contractul de concesiune.

Siguranti

Factorii principali care vor afecta siguranta
utilizatorilor proiectului sunt {a) calitatea
proiectirii §i a constructiei §i (b) calitatea operirii
si intretinerii. Pentru a incuraja concesionarul si
‘rezolve in mod corespunzitor problemele legate
de siguran{d, fie i se va plati un bonus pe linga
plata de disponibilitate de baza sau se vor deduce
penaliziri din aceasta, in functie de nivelul de
sigurantd a proiectului.

Plifi pentru vehicule grele

Avariile cauzate carosabilului de vehiculele grele
sunt mai mari decat cele cauzate de vehiculele
ugoare. Lucririle majorare de intretinere a
carosabilului este un factor calculat in functie de
numirul cumulat de vehicule grele care circula pe
drum. Prin urmare, mecanismul de platd ia adesea
in considerare plati suplimentare proportionale cu
numirul de vehicule grele care folosesc proiectul,
pe lingi taxa de disponibilitate de bazi, Aceste
pliti suplimentare se vor baza pe volumele de
trafic efectiv, misurate de concesionar §i auditate
si aprobate de concedent.

Indexarea

Concedentul isi va asuma riscul legat de inflatie.
Prin urmare, plata de disponibilitate va fi indexata
cu indice adecvat, care va include componentele
de cost relevante. Plata de disponibilitate ar putea
fi impértitd intr-o sumd exprimati in euro §i o alta
exprimatd in moneda tarii-gazda.

Separarea platii de disponibilitate in elemente
valutare indexate diferit permite stabilirea unui
prag de protectie parfial pentru schimbul valutar
prin care elementul de venituri in fiecare moneda
si poatid fi corelat cu costurile. De remarcat ci
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There are various events which shall not cause a
deduction because they are out of the control or
influence of the Concessionaire (Force Majeure,
Relief Events, accidents)., These events shall be
clearly defined and stipulated in the concession
contract.

Safety

The main factors which will affect project users’
safety are (a) the quality of design and construction
and (b) the quality of operation and maintenance.
To encourage the Concessionaire to adequately
address safety issues, either a bonus shall be paid
in addition to, or penalties shall be deducted from,
the Base Availability Payment depending on the
level of project safety.

Paysnents for Heavy Vehicles

The damage caused to the pavement by heavy
vehicles is greater than that by light vehicles.
Major maintenance to the pavement is a factor
of the cumulative number of heavy vehicles on
the road. Hence, the payment mechanism often
envisages additional payments proportional to
the number of heavy vehicles using the project, in
addition to the Base Availability Fee. Such bonus
payments will be based on actual traffic volumes,
measured by the Concessionaire and audited and
approved by the Grantor.

Indexation

The Grantor shall assume inflation risk. Therefore,
the Availability Payment shall be indexed to an
appropriate index, which shall include relevant
cost components. The Availability Payment might
be divided into EUR and the currency of the host
country.

The separation of the Availability Payment info
different indexed currency elements allows the
possibility for a partial foreign exchange hedge to
be put into place whereby the element of revenues
in each currency can be matched to the costs.
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aceste nevol de corelare nu sunt, §i nu pot fi
exacte, dar sunt ustiel incit economia proiectului
va rlimine nemodHicatd in mod substantial prin
varia{if rezonabile ale ratei de schimb sifsau ale
ratelor Inflagiei. Indexarca euro i a celeilalte
monede va reflecta cregterea inflationald agteptata
a costurilor in aceste monede.

7. Concluzic

Prezentaren de maj sus a cerintelor pentru asigurarea
unei implementiirl de succes a unui proiect de

partenerial publl¢-privat reprezinti opinia noastri °

personaldl §i s¢ buzeazdl pe experienta noastrd de piatd
§i nu va fi Interpretatd in sensul unei liste obligatorii de
conditii prin Indeplinirea cirora este asigurat succesul.
Suntem pe deplin constienti de faptul ci aceasta
reprezintd o ,1istd de dorinte” care, daci sunt adresate
concedentulu), nu duc intotdeauna la o acceptare
necondifionati.

Totusi, dupdi cum s-a dovedit in practici, cu cét
sunt mai aplicate aspecte din cele mentionate mai
sus, cu atdt sunt mai mari sansele ca respectivul
proiect si aducd beneficii tuturor pértilor implicate:
concedentului, concesionarului, dar si societatii civile,
care reprezintdi beneficiarul propriu-zis al lucririlor
efectuate.
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Note that this matching needs not and can not be
exact but is such that the project economics will
be materially unchanged by reasonable variations
in the exchange rate and / or inflation rates. The
indexation of EUR and the other currency will
reflect the expected inflationary growth of the
costs in these currencies.

7. Conclusion

The above presentation of requirements to ensure a
successful implementation of a ppp project represent
our personal view and is based on our experience on
the market and shall not be construed as a conclusive
list of conditions the fulfilment of which guarantees
success. We are further totally aware that it represents
a “wish list” which, if addressed to the Grantor, does
not always lead to an unconditional acceptance.

However, practice shows that the more of the above
is taken into account during the development of a
project, the higher the chances are that it becomes a
win-win situation for all parties involved: the Grantor,
the Concessionaire and the general public.
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